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Market Standards for General Meetings – Response to consultation

The Swedish Securities Dealers Association (SSDA) welcomes the initiative by the Joint Working Group on General Meetings (JWGGM) to develop common market standards for general meetings. The consultation on market standards for general meetings submitted on December 2, 2008 has been reviewed and discussed within a SSDA working group with specialist in the custody area, resulting in the following comments.  

Background

Our comments are based on the current Swedish legislation for CSD, securities registration and limited liability companies. In brief the procedure for attending etc. general meetings is described as follows on the webpage of Swedish CSD, Euroclear Sweden: “The record day for a general meeting of shareholders is five days before the meeting, or at a later point in time as determined in accordance with the articles of association. Where the fifth day falls on a Saturday or a public holiday, the general meeting register of shareholders is produced on the banking day immediately preceding this. The register is, however, given the date of the fifth day.  For those shareholders that have their shares nominee-registered, the nominee must, at the request of the shareholder, register the shares temporarily in the name of the owner, which is known as ’voting rights registration’. This registration must be performed by the record date for the general meeting register of shareholders at the latest. Where the record date has passed, the shareholder is removed from the register. The general meeting register of shareholders is delivered on the first weekday after record day via VPC’s internet-based service. The register can also be retrieved on the day after record day.” Some changes in the legislation have been proposed in order to implement the directive on Shareholders rights, although not vital for these comments.

A further background to our comments is that about 30 % of the shares in Swedish listed companies are held by foreigners with US shareholders being the most common. In large corporate such as Ericson, more than 50 % of the shares are held by foreigners. Statistics from Euroclear Sweden is included in Appendix 1. 

Around 80 % of the shares registered in Euroclear Sweden are nominee-registered. The remaining 20 % are registered on securities accounts opened directly in the name of the individual shareholders, mainly being Swedish retail investors. We have about 2.2 million unique shareholders in Sweden, where the total number of inhabitants are about 9.2 million.
General comments

SSDA strongly supports the objective and ultimate goal to harmonize and streamline General Meetings.  

However the proposed standards in combination with the current Swedish legal requirement for voting rights registration, could lead to an administrative burden for the intermediaries and higher costs without any positive effects for the Issuers and the End Shareholders. Furthermore, we believe that the proposed standards should take into consideration to a larger extent that a large number of End Shareholders are non-European and their holdings held via non-European intermediaries in very long chains. We fear that the proposed procedures could lead to delays resulting in the End Shareholders not being able to use their voting rights. 

We believe that the standards should take into consideration the other service providers in this area assisting the shareholders with voting services, such as Broadridge and Risk Metrics. These commonly used third party service providers should be defined and included in the standards.  

The idea with a Proof of Entitlement is basically very good. We have for years struggled to find efficient solutions for especially foreign shareholders to attend and vote at general meetings. The biggest hurdle has been, and still is, the need for power of attorneys that in original are transported from the End Shareholder to the relevant company via the chain of intermediaries with authentication checks at each step. Still, the Proof of Entitlement-idea needs to be further developed in order to add value in regard of at least voting for Swedish shares taking into consideration the legal requirements for Power of Authority and need for harmonized EU-rules in this area.

The standards would be a new form of self-regulation for a large number of bodies and thus methods to sign up to the standards should be considered as well as follow up on the compliance with the standards by all of the Issuers, CSDs and intermediaries. Financing of such a system also needs to be considered.

In short, the proposed standards are a very big step forward, but need to be further developed considering legal requirements in order to reach the objective and goal of simplification and more efficient processes. 

Detailed comments

g) Scope of application (page 5)
With the current development of MTF´s being started all over Europe and the need to streamline the process for all shares, we are of the opinion that the final standards should also cover shares that are traded on MTF´s.

h) Opt-out communication (page 6)
According to the proposal, information regarding GMs should be offered by default, except in the case where the End Shareholder has made an informed decision to opt-out. This assumes that all Intermediaries provide GM services. Is the objective/requirement that all Intermediaries should at least offer basic GM services? There should at least be a possibility for an Intermediary, if clearly stated in its service offering, not to include GM services for some kind of or all shares held by the intermediary, i.e. so that the End Shareholder would make an informed decision upon becoming a client with this Intermediary when opting-out.

The description of services under e) is generally acceptable, but we do not find it proper to include standards on pricing which is a matter for competition.

 i) Glossary (page 7)
Intermediary Market Deadline: At least for Swedish shares there are currently two deadlines; one deadline for voting rights registration of securities and one deadline for notifying the Issuer of the End Shareholder's participation (referred to as Notification of Attendance in the document). The deadline and the process for voting rights registration are not described at all. The two actions follow the same chain/flow but do not necessarily happen simultaneously.
Intermediary: Not all intermediaries involved in this process are financial institutions that provide securities accounts. There are proxy vendors such as Broadridge and Risk Metrics that replace a portion of the chain of intermediaries, in particular in the flow from the End Shareholder to the Issuer.

Issuer Market Deadline: See above comments on the Intermediary Market Deadline since there are two deadlines also on the Issuer side; one for registration of voting right and the other for notification of attendance.

Notification of Attendance: Exchange "whether or not" to "if". There should not be a requirement to inform the Issuer when the End Shareholder will not participate and vote due to either an opt out or a decision not to attend for the individual GM...

Proof of Entitlement – see General Comments above and in comments below under Standard 2.7 – C.
A definition for "entitled position" should be added since a distinction between "Entitlement" and "entitled position" is made later on in the document.

Standard 1.1 (page 9)

This standard would really make a difference since the issuers do not always timely inform the CSD of the GM – last year there was about 110 cases in Sweden when companies were late in informing the CSD of the meeting and thereby the voting rights register of shareholders also opened late, in some cases too late. 

Standard 1.2 (page 9)
The implementation of this standard would add a lot of value and efficiency for the GM process.

Standard 1.3 (page 9)
The proposed standard is very, very important. We also want to highlight the importance of the minutes from the GM being provided in English using the communication methods set out in Standard 1.2.
Standard 1.7 (page 10)
The time from distribution of the Meeting Notice until record date is fairly short. Under the standard custody agreement in the Swedish market the obligation to inform of events, such as shareholders meetings, occurs five business days after the custodian received the shares. We believe this to be a fair and efficient deadline considering that Meeting Notices are made public. 
Standard 1.11 (page 12)
This standard would add value to End Shareholders, however we recognize the burden on the Issuers. Issuers should be encouraged to number their agenda items and related proposed resolutions in order to increase STP in the process and avoid interpretation mistakes.   The sentence “Whether the Issuer requests to be informed of the Shareholders Entitlement …” would not work with the current Swedish legislation. Information on deadlines for power of attorneys should of course be added.
Standard 2.2 (page 13)

Both methods for determining Entitlement are used for Swedish shares. For nominee registered shares the nominee registers the voting rights no later than on record date. When the immediate intermediary is also the Last Intermediary, the registration is more or less automatic. When the shares are held in chains of intermediaries, information to and instructions from the End Shareholders have to go through all steps in the chain. 
Standard 2.3 (page 13)
What is meant here? Is it proposed that the mentioned dates should be in this sequential order and on separate days? As the case may be in Sweden, Issuer Market Deadline can occur on Record Date which forces Intermediary Market Deadline to be prior to Record Date. 

Standard 2.6 ( page 13) 

Reconciliation the day after record date would not help at all in Sweden since all registration of voting rights must be made no later than on record date. There is almost no possibility to change general meeting register after the record date. In case of very large errors – such as very large shareholders not being registered – there might even be a need to cancel the GM and announce a new date for the GM. We should add that we have requested a change of the legislation to have an extra day after record date for nominees to make the relevant registration. 

Standard 2.7 – 2.9 and C Proof of Entitlement (page 14-15)
We strongly question the suggestion that the Last Intermediary is to inform the Issuer directly of Shareholder's Entitlement and provide him with the Proof of Entitlement. According to Standard 3.5 the Last Intermediary is also required to communicate to the next Intermediary up the chain.  Is the Last Intermediary, besides communicating with its contracting service provider, willing to contact an Issuer (in perhaps a different country) that does not communicate via a secured communication form? Some intermediaries recommend the usage of proxy vendors as a way of outsourcing its GM services.

Proof of Entitlement is a good first idea on creating uniform method for the End Shareholder to identify itself and its Entitlement to the Issuer. However, further work is needed to perfection the method and legal requirements in at least Sweden.  In any event, the Proof of Entitlement could not be the only valid proof of Entitlement – there is still the legally binding share register that rules above everything. Still if a solution could be found so that current burdensome system with power of attorneys could be replaced by a new simplified “proof” it would be a great step forward. 

Proof of Entitlement is suggested to be a unique identifier provided by the Last Intermediary and the only valid proof of entitlement. If the Last Intermediary is a non-European entity and does not wish to comply with the standards, an alternate solution must be made available. 

Furthermore, if the End Shareholder does not intend to participate and vote, why should it be required for the Last Intermediary to disclose information regarding the End Shareholder to the Issuer? Another question is if the Issuer really accepts information from the un-known Last Intermediary.

Standard 3.1 and 3.2 (page 16)

The timetable laid down in these standards is too short. To be able to fulfill the requirements the timetable ought to be at least five plus five days.

Standard 3.3 (page 16)
a) Will the Issuers be able to determine which flow is most efficient? We believe that one common standard would be preferable in order to meet the efficiency goal. 

b) Indirect flow is not necessarily the exact reverse flow of "Process 1 Meeting Notice". If the End Shareholder utilize a proxy vendor, validation cannot be made at every level of the Chain of Intermediaries. If such validation is necessary, the process would be very time consuming and cumbersome. 

Standard 3.6 (page 17)
Same comment as for standard 3.3.
Standard 3.8 (page 17)
This standard assumes that Issuers must also be able to receive formatted electronic form using standards defined and used by the securities industry such as the ISO standards. Is this realistic?

Standard 3.9 (page 17)
The identity of the Last Intermediary is irrelevant to the Participant/(I)CSD. This information may also be confidential to other intermediaries in the chain.

Please clarify "sender" and why this is necessary to include.  The criteria to identify whether the sender of the instruction is authorized to do so in the chain of intermediaries should follow the agreements set-up between the provider of the custody service and the buyer of the service, not be described in GM standards.
For any clarification or further information, please do not hesitate to contact us.

Kind regards

THE SWEDISH SECURITIES DEALERS ASSOCIATION

Kerstin Hermansson

Managing director

kerstin@fondhandlarna.se
+46856260701

Appendix 1

Excerpt from the Webpage of Euroclear Sweden , Feb 2009

Portion of foreign vs Swedish shares held
The chart shows the distribution in percentages between the number of shares held by Swedish and foreign investors affiliated to VPC. A "Swedish investor" is defined as a person residing in Sweden. Consequently all investors with an address outside of Sweden are defined as foreign.
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Portion of foreign vs Swedish holders
The pie chart shows the distribution in percentages between Swedish vs foreign investors affiliated to VPC. A "Swedish investor" is defined as a person residing in Sweden. Consequently all investors with an address outside of Sweden are defined as foreign.
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Portion of foreign shareholders per country
The chart shows how the foreign portion of shareholdings are divided by countries.
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Portion of foreign shareholdings in the 10 largest companies
The chart shows the portion of foreign shares held in the 10 largest Swedish companies (based on the number of share holders) affiliated to VPC.
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