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Model instructions regarding handling of insider information

20 June 2005 

Definitions and delineations 

Insider information: Pursuant to section 1 of the Financial Instruments Trading (Penalties for Market Abuse) Act (2005:0000), “insider information” means information regarding a circumstance which has not been made public or is not publicly known which is likely to materially affect the price of financial instruments.           

Financial instrument: traded securities and other rights or obligations intended for trading on the securities market;

traded securities: shares and bonds as well as other part-ownership rights or instruments of indebtedness issued for public trading, units in mutual funds and shareholders' rights vis-à-vis a party which holds in safe custody share certificates in a foreign company on his behalf (depository receipts). 

Insider list: A list that a company is obliged to maintain, pursuant to section 10 a of the Notification of Certain Holdings of Financial Instruments Act (2000:1087) regarding persons who possess insider information concerning the company.  This document addresses the insider list.                                 

Insider register: A register maintained by Finansinspektionen (the Swedish Financial Supervisory Authority) pursuant to section 9 of the Notification of Certain Holdings of Financial Instruments Act regarding notifications by persons with insider status in listed companies regarding holdings and changes in holdings of financial instruments in a company.  The insider register contains information regarding a fixed group of persons with a certain position in the company and thus differs from the insider list, which contains information regarding a changing group of persons with respect to whom the criterion for inclusion on the list is access to insider information.  The insider register is not addressed in this document. 

Securities transactions by employees: These are regulated by Finansinspektionen's regulations regarding rules of conduct on the securities market (FFFS 2002:7).  See Chapter 7 regarding transactions in financial instruments and foreign currency by employees and closely affiliated persons.  These regulations are supplemented by "Regulations regarding transactions in financial instruments and foreign currency, etc. carried out by employees and service providers of securities institutions and closely affiliated persons on their own behalf”. The Regulations were adopted by the Board of Directors of the Swedish Securities Dealers’ Association on 3 June 2002.  These Regulations are not addressed in this document.  
Corporate finance:  The Swedish Securities Dealers’ Association's "Principles and guidelines for corporate finance operations" dated 30 December 2002 provide that securities institutions' instructions for engagements with respect to transactions that may have a material impact on price should cover, inter alia, documentation regarding the identity the parties notified of the engagement by the institution, the time when such information is provided and the matter to which it relates.  These rules are not addressed in this document. 

Public tender offers: Stockholmsbörsen's listing agreement (appendix 1, section 34) prescribes that, in connection with public tender offers, a logbook shall be drawn up listing the persons notified of the planned measure.  These rules are not addressed in this document.                                      
The insider list – content, procedures

Which persons are to be registered?
Each employee who has access to insider information on a given occasion shall be included on the list.  Other persons who work on behalf of the company on the basis of an engagement, e.g. employees in group companies and consultants, are also covered by the rules and it shall be noted whether they have access to insider information.  

No person shall be included on the list automatically or permanently.  Inclusion on the list becomes relevant only when a person possesses insider information.  The name is to be deleted from the list when the information is made public or for any other reason is no longer of significance.                              

Service providers

In agreements with service providers, the company shall include a clause pursuant to which the service provider must maintain a list of persons at the service provider and persons who, in turn, are retained by the service provider, who receive insider information regarding the client company.  In its own insider list, the company shall only include information regarding the service provider.  The clause provides that, upon request by the company's insider list administrator, the service provider's insider list shall be provided to such person.  

Specification of what constitutes insider information           

Insider information regarding the company is normally possessed by persons who occupy such a position in the company that they have the possibility to initiate, or are normally engaged in, major changes, possess a general view of a large part of the company's operations, or possess or are afforded access to aggregated information from different units.  Knowledge regarding individual major events, e.g. significant credit losses or major business transaction, may constitute insider information.  

Categories of events that may constitute insider information:             

· Commencement of projects aimed at major organisational changes (including acquisitions and divestments);

· Initiatives for major changes in the focus of the business (expansion or limitation of business area);

· Major, unexpected positive or negative changes in earnings; 

· Individual major new transactions or significant losses. 

Certain information may become insider information, e.g. when the managing director or other senior executive in the company has requested that a colleague or colleagues study a matter, when the chief financial officer and his colleagues note, when compiling earnings reports, that earnings may differ significantly from what was previously forecast, or where an officer in the company learns that a business transaction will involve important revenues or significance losses for the company and which have not yet been made public.  

It must be emphasised that insider information is involved only when the information can be considered as resulting in a material effect on the price of the company's financial instruments.  A 10% change in share price has previously been stated as a guideline for what might be deemed to constitute a material effect on price.  This is, however, not an exact level and the percentage as to when the change may be deemed to be material may vary.                                    

Notification responsibility 

In order for the insider list to be properly maintained, employees who obtain access to insider information must be reported to the list administrator.  Such notification shall be made as soon as any person has obtained the insider information.                  

The party responsible for ensuring that notification takes place is normally the initiator of preparations for major changes or transactions, e.g. the managing director or the person responsible for, or who manages, the department or the project in which the participants have access to insider information.  Where an individual employee learns of circumstances which may constitute insider information, this fact must be reported to his or her immediate superior.  In such case, the responsible manager must ensure notification to the insider list administrator.  

Prior to notification to the insider list, the list administrator should be consulted for an opinion whether the information in question constitutes such insider information as requires inclusion on the list.  

A notification to the insider list contains sensitive information and the mere fact that an application is made might also constitute sensitive information.  Accordingly, the notification must be conveyed in the manner applicable to confidential information within the company.  A party in possession of confidential information may not, without authorisation, disclose such information to any third party.  See also below regarding the consequences of inclusion on the list.  Other persons may not receive information that a certain person is included on the list or whether there is anyone at all on the list.  

When information no longer constitutes insider information because it has been made public or otherwise ceased to be of significance, the persons affected shall be deleted from the list.  Notification for deletion shall be made personally by the person affected or by the party who reported such person for inclusion on the list.  

Responsibility for maintenance of the list

The managing director is responsible for maintenance of the insider list at the company.  The managing director may, however, delegate such duties to another officer and also appoint a substitute therefor.  

Only the list administrator(s) shall have access to the insider list.  Where the managing director does not personally maintain the list, he should have access to it.  Information that any person is included on the list constitutes sensitive information.  For the avoidance of mistakes, the company should generally make known within the company which persons have access to the list and always notify those persons included on the list – when such occurs – of the identity of those with access.  

Archiving and submission to Finansinspektionen                

The list shall be updated as soon as the circumstances change.  It must be saved for at least five years after being drawn up or, where updated, for five years after the most recent update.  

The list shall be maintained in such a manner that it may be provided to Finansinspektionen upon request.                  

What information is to be listed?   

The list shall contain information regarding:   

· the persons in possession of insider information;                     

· the content of the insider information with respect to each person (stated generally);
· the date when the information was included;
· where appropriate, the date of any change;  

· the identity of the person who provided notification to the list.  

Notice to a person that he or she has been included on the insider list shall be sent to the person personally and to his/her immediate superior (provided that such person is also included on the insider list for the same reason).  

The notice shall be sent in a secure manner.
Consequences of being included on the list      

The persons included on the list have access to insider information and shall be informed of the consequences thereof by being sent a notice (see attached proposal, appendix 1).  Information regarding deletion from the list should also be sent to such person.  Where the person is included on the list as a consequence of possession of different types of insider information, the notice shall state the reason for the change that has taken place on the list (appendix 2).  

It is important to note that the insider list does not entail any special legal consequences.  Accordingly, a person who is not included on the list, even after notification and assessment by the list administrator, may be deemed by a court to be in possession of insider information and thus, in the event of trading in the company's shares, may be guilty of insider dealing.  It is thus important that all employees in the company observe the greatest caution in conjunction with access to sensitive information regarding the company, irrespective of whether or not this results in inclusion on the list.  

What constitutes insider dealing is stated in sections 2-7 of the Financial Instruments Trading (Penalties for Market Abuse) Act (2005:0000)).  The provisions state that certain behaviour by persons who are in possession of insider information is prohibited.  For example, it is not permitted to trade in the company's shares (or other financial instruments issued by the company) on one’s own behalf or on behalf of a third party, or to induce any third party to trade in the shares.  Nor is it permitted to disseminate insider information to others.  A person guilty of insider dealing may be fined or sentenced to imprisonment.  The relevant statutory provisions are set forth in appendix 3.  

APPENDIX 1
– Notice to a person included on the insider list  

CONFIDENTIAL

To:
[Person included on the insider list]

Copy:
[Immediate superior of the person involved, provided that such person is also included on the insider list for the same reason]

From:
[The insider list administrator]
Inclusion on the insider list          

You are hereby informed that, pursuant to section 10 a of the Notification of Certain Holdings of Financial Instruments Act (2000:1087) and the company's internal rules, you have been included on the company's list of persons who possess insider information regarding the company (the insider list).                                                                                               

The possession of insider information regarding the company and inclusion on the insider list entails restrictions, inter alia, on the right to trade in the company’s shares and other financial instruments.             

A brief description of the insider list is available on the company's [intranet site] and certain important legal rules regarding insider dealing are set forth below.  

[In the event of uncertainty, please contact [the insider list administrator at the company].] 

[Place]  [date]   

[Company's name]

………………………………………………..

[Name and title of the list administrator]




*****

Sections 2-7 of the Financial Instruments Trading (Penalties for Market Abuse) Act (2005:0000) state which behaviour is prohibited for persons in possession of insider information.  The legislative provisions are reproduced below (not included in this version).                                                                                

– Notice to a person deleted from the insider list                                            APPENDIX 2 

      CONFIDENTIAL  

To:
[Person deleted from the insider list]

Copy:
[Immediate superior of the person involved, provided that such person is also included on the insider list for the same reason]

From:
[The insider list administrator]

Deletion from the insider list                          

You are hereby notified that you have been deleted from the company's list of persons who possess insider information regarding the company (the insider list) [state the reasons for deletion from the list if the person is included also on other grounds – provide a reminder that the person is still included on the list].  

[Possession of insider information regarding the company and inclusion on the insider list entails restrictions, inter alia, on the right to trade in the company’s shares and other financial instruments] (this paragraph is included if the person is still on the list)

Note, however, that the insider list does not entail any special legal consequences.  Accordingly, even if you are not included on the list, you may be deemed by a court to be in possession of insider information and thus, in the event of trading in the company's shares, may be guilty of insider dealing.  It is thus important that you continue to observe the greatest caution in conjunction with access to sensitive information regarding the company.

A brief description of the insider list is available on the company's [intranet site] and certain important legal rules regarding insider dealing are set forth below.  

[In the event of uncertainty, please contact [the insider list administrator at the company].] 

[Place]  [date]   

[Company's name]

………………………………………………..

[Name and title of the list administrator]






          APPENDIX 3

Extract from the Financial Instruments Trading (Penalties for Market Abuse) Act (2005:0000)
Insider dealing

Section 2.  Any person who obtains insider information and, on his own account or on behalf of any third party, through trading on the securities market acquires or sells such financial instruments to which the information relates shall be guilty of insider dealing and liable to imprisonment not exceeding two years.  The aforesaid shall apply to a party who obtains insider information and, through advice or otherwise, causes any third party to acquire or sell financial instruments to which the information relates through trading on the securities market.  

Where the offence referred to in the first paragraph is minor in nature, such person shall be guilty of insider conduct and liable to fines or imprisonment not exceeding six months.  Where, taking into consideration the scope of the transaction and other circumstances, the offence is aggravated, such person shall be guilty of aggravated insider dealing and liable to imprisonment of not less than six months and not exceeding four years. 

The provisions of the first and second paragraphs shall also apply to a person who possesses insider information which consists of knowledge of his own criminal activity.  

Section 3.  Any person who, as a result of negligence, commits an act as referred to in section 2 shall be guilty of negligent insider conduct and liable to fines or imprisonment not exceeding one year.  Where the offence is minor in nature, liability shall not be imposed.   

Section 4.  Any person who attempts to commit insider dealing or aggravated insider dealing shall be liable pursuant to Chapter 23 of the Penal Code.  

Section 5.  Notwithstanding the provisions of sections 2-4:

1. an officer of a company which conducts securities operations pursuant to Chapter 1, sections 3, 3c or 3d of the Securities Operations Act (1991:981) may execute orders placed with the company to acquire or sell financial instruments and, without using insider information, perform activities pursuant to a market maker agreement in one or more financial instruments or perform engagements regarding advice or management;                                                                                                                                                                           

2. financial instruments may be acquired when the insider information is likely to lower the price of the instrument and sold when the information is likely to increase the price of the instrument;

3. duties incumbent on any person as prescribed in law or other statute may be performed;

4. shares in a limited company or a European company may be acquired on behalf of a natural or legal person where the insider information consists solely of information regarding a measure which is intended and likely to result in a public tender offer by such person to a wider group regarding acquisition of shares in the company;

5. the holder of an option which has a financial value upon expiry of the term may sell the option or exercise it in accordance with its terms and conditions; 

6. the issuer of an option may, in connection with exercise, sell or acquire the underlying asset to which the option relates; 

7. executed futures contracts may be performed on the expiration date; 

8. a holder of a distributed warrant or redemption right which has a financial value may sell the right or exercise it in accordance with its terms and conditions;

9. financial instruments other than shares may be acquired or sold where the acquisition or sale occurs without use of insider information.                  

The provisions with respect to shares as set forth in the first paragraph, subsections 4 and 9 shall also apply to share-related financial instruments such as subscription rights, interim shares, option certificates, convertible debentures, debentures with warrants, participating debentures, share options and share futures.  

Section 6.  The provisions of sections 2-5 shall also apply to behaviour in accordance with these provisions which does not constitute or result in trade on the securities market, where the behaviour relates to financial instruments: 

1. which are approved for trading on a regulated market in a Member State within the European Economic Area;

2. in respect of which an application has been submitted for approval in accordance with subsection 1; or 

3. the value of which is dependent on the financial instrument in accordance with subsections 1 or 2.  

Section 7.  Any  person who knowingly discloses information which he or she realised or should have realised constitutes insider information shall, other than in those cases where the disclosure takes place as a normal element in the performance of a service, activity or obligation, be guilty of unauthorised disclosure of insider information and liable to fines or imprisonment not exceeding one year.  

No criminal liability shall be imposed where the information becomes publicly known concurrently with the disclosure.  
